Issues for 
Older Clients
THE ISSUES AND THE REMEDIES

Introduction

The number of alleged cases of elder abuse is steadily increasing.  In order to combat instances of abuse, the elderly need to be aware of the issues arising and the various remedies open to them.

Enduring Powers of Attorney and Wards of Court applications

Persons who are mentally incapacitated are extremely vulnerable to abuse.  There are two remedies available in situations where someone becomes mentally incapacitated, through for example, Alzheimer’s, senile dementia or other mental illness. 

1.
Enduring Power of Attorney:

This is a document created when a person is still of sound mind.  However, it only comes into effect when that person becomes mentally incapacitated.  The donor (person signing the Enduring Power of Attorney) can give very specific powers to the attorney or the powers can be very general in nature.  For example, the attorney can be empowered to deal with the donor’s property and assets and/or to make personal care decisions on behalf of the donor.  Personal care decisions would include where or with whom the donor is to live if he or she becomes mentally incapacitated.

The advantage of the Enduring Power of Attorney is that the donor can specify their chosen attorney and also the powers they want that attorney to have.  The donor, therefore, has a say in who will manage their affairs and how those affairs should be handled in the event that they become mentally incapacitated.

Anyone wishing to execute an Enduring Power of Attorney should consult their solicitor, who will draft the necessary documentation.  The donor’s doctor must furnish a certificate on the day the Power of Attorney is being signed, confirming that the donor has the mental capacity to understand the effect of signing the Power of Attorney.

2.
Wards of Court Applications:

If a person becomes unable to manage his or her affairs due to mental incapacity, an application can be made to the High Court to have that person made a Ward of Court.  The Court will then decide whether the person is capable of managing his or her own affairs.  If they are not, they are made a Ward of Court and a person known as “a Committee” is appointed to manage that person’s affairs and to make decisions in relation to same.

An application to have someone made a Ward of Court must be accompanied by two medical Affidavits from two separate doctors who should set out whether, in their opinion, the person in question is capable of managing his or her affairs.  The Court will then decide whether to refuse to make that person a Ward of Court or will conduct an enquiry, whereby a doctor appointed by the Court will assess whether the person is capable of managing his or her affairs.

The down side of the Ward of Court Application is that if a person is made a Ward of Court, he or she has no say in who will be appointed as their Committee and what powers that Committee should have.

Undue Influence and Duress

Elder Abuse can occur when a person who is held in a position of trust abuses that position of trust so as trick, mislead or force an elderly person into taking a particular action or entering into a transaction, to that person’s detriment.   Some examples include as follows:-

· A family member could get the elderly person to take out large amounts of money from their bank account as a "loan" to that family member. 

· Someone could encourage an elderly person to make a new Will, giving more to that person than the elderly person would ordinarily have intended.

· A family member could pressure an elderly person into transferring ownership of property.

In any of these situations, if it can be shown that the person obtaining the benefit had dominated the elderly person to the extent that his or her judgement became clouded, then the Courts can use the Equitable Doctrines of Undue Influence and Unconscionable Transactions to set aside transfers of property, restoring ownership of the property to the elderly person, or in the case of "loans" the Courts can order an immediate refund of the money to the elderly person.  

These remedies apply to all cases where people recognised as being vulnerable enter into transactions of any type to their disadvantage, which they would not normally have entered into, save for that vulnerability.  Such unfair transactions can be prevented if elderly people seek independent legal advice and/or consult other family members or friends before transferring property or money to others, 

 All professionals or advisors engaged by the elderly must consider themselves to have an additional duty of care to such elderly clients and to be extra vigilant in protecting those persons’ best interests. This also applies to providers of financial advice or other financial services.

 

Joint Bank Accounts

Many elderly people set up joint bank accounts with family members or trusted friends for convenience purposes, enabling the family member or friend to lodge or withdraw money on their behalf, particularly if their mobility is restricted. These arrangements may continue for some years.  Whilst they are recognised in many cases as being essential to the elderly, such joint accounts, by their very nature, can be, and are very often, open to abuse.  Normally, a joint account will allow all named persons on the account to freely lodge or withdraw money at any time. 

Abuses can arise if the elderly person loses some capacity to manage his or her own affairs and cannot then properly monitor what occurs with the funds in the account. 

Difficulties can also arise if the elderly person wishes the funds in the joint account to pass to beneficiaries on death under a will. It should be noted that in the absence of any evidence otherwise, normally the surviving joint account holder automatically inherits all the money in the account upon the other joint account holder’s death.

 It is strongly advisable that all persons opening such joint accounts ensure that they clearly explain to the Bank the purpose of opening the account and whether it is intended that the other joint account holder would inherit the funds in the account on their death.  This should ideally be done in writing and others should be informed of the arrangement, where possible.

An elderly person could also consider placing more than just one person as joint account holder with them, in order to cut down the risk of any one person abusing the situation.

As well as this, the elderly person should make it clear in his or her Will who is to benefit from the bank account funds on death.     

 

Violence in the Home

Domestic violence is any form of physical, sexual or psychological violence, which puts the safety or welfare of a person at risk.

No one has the right to be verbally, physically or sexually abusive to another individual and it may constitute an assault giving rise to criminal charges.  Such matters should be reported to the Gardai who will then deal with the matter in the criminal Courts.

The Domestic Violence Act provides for a Safety Order or a Barring Order to be granted in cases where the victim is married or co-habiting with the abuser or where the victim is the parent of the abuser.  Immediate relief can in certain cases be granted once the Court is informed of the abuse.  An immediate Protection or Interim Barring Order can issue from the Court if there is an immediate risk of violence.

A Safety Order prohibits the violent person from further violence or threats of violence.

A Barring Order requires the violent person to leave the home or indeed not to return to the home or its environs and may prohibit the violent person from further violence or threats of violence in other locations.

If the violent person breaks the Order that is a crime and the Gardai can arrest and charge that person immediately.

In cases where a person is a victim of violence or abuse they may contact the Garda Siochana, the voluntary organisations, the District Court Office, the Legal Aid Board or their own Solicitor for help.

Violence in the home is a crime and no one should be enforced to endure it under any circumstances.

In the event that you do not come under the provisions of the Domestic Violence Act, an Application can be made to the Circuit Court, or High Court for injunctive relief to prevent a person from coming to a house or from behaving in an abusive manner.
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